The Challenges of Bringing Suit Against a Day Care
by Domhnall Ó’Catháin, Esq.

Y

oung practicing lawyers who are the parents
of young children are always faced with the
challenge of balancing career demands with
child care needs during the workday. It is a difficult
balance, often leading to such questions as: If I reduce
my working hours to care for my children, how will
it impact my career? If I leave the children with their
grandparents, will they keep their promise to lock the
cleaning supplies under the sink? Can I trust the nanny,
who until she arrived in the United States drove on the
left side of the road, to safely transport the children?
As a result of these concerns, many of us have
decided to put our trust in day care centers. We have
met the teachers, seen the curriculum of activities, and
spoken to other parents. And the children were happy
from the first day they started.
Everything is fine until you receive the dreaded
phone call that the fingers of your little girl’s left hand
got caught in the door and she has been rushed to hospital. You do not want to sue the day care center, but you
have co-pays, you had to take time off from work, and
you are concerned about how the facility handled the
situation. After the last follow up visit to the orthopedist,
you make an appointment with a personal injury lawyer.
Being a lawyer yourself, you probably consider
doing some research before talking to a personal injury
lawyer about your legal options. If so, you will learn that
the New Jersey Department of Children and Families
has a manual that contains the state’s licensing requirements for child care centers.1 The requirements are
extensive, with a particular focus on health, safety and
educational programming.
The Department of Children and Family inspects
every licensed child care center annually to assess
compliance with the requirements set out in its manual.
The inspection records are public documents, thus
as a parent and/or an attorney, you have access to
them. However, state annual inspections do not guarantee that the day care facility enforces the requirements
consistently.
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At a recent deposition in one of my client cases,
which involved an injury at a day care center, the day
care teacher had no knowledge of ever seeing the state
manual of requirements when it was produced as
an exhibit. The director of the center stated that the
manual was available to the teacher even though the
teacher was never made aware of it, and that it was
stored in a back office.
Of course, even if the day care teacher had knowledge of the requirements and complied with those
requirements, is that sufficient? In other words, is
compliance with the state’s requirement the minimum
or maximum of care to be provided to our children?
Further challenges in determining whether or not a
day care facility was negligent in causing the injury of
a child are that the only individuals in control of the
narrative, or the ‘story’ that is disseminated, are often
the defendant day care employees. Consider the following facts from a case where a child was injured during a
trip to a local park with his day care class:
The defendant day care center stated that the
child was running when he tripped, fell and factured
his elbow. The child insisted that he was permitted to
climb unsupervised to a dangerous height, and fell
on his arm, causing the fracture. When deposed, the
child was confused and inconsistent. Nevertheless,
the treating doctor stated that the child was telling the
truth and could not have tripped, as alleged by the
defendants, because he had no grazes on his knees or
other parts of his body, which would have occurred if he
tripped while running.
Who do You Believe?
You know when your child is telling the truth
because you know the questions to ask and how to ask
them. When taking a deposition of a five-year-old boy,
whom you do not know, it can be different. Consider the
following testimony:
Question: So, Johnny, do you know what it means to
tell the truth?
Answer: (Indicating.)
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Question:
Answer:
Question:
Answer:
Question:
Answer:
Question:
Answer:
Question:
Answer:

What does it mean?
You have to tell the truth
So if I said that this table it red, am I telling the truth or am I telling a lie?
Lie.
Lie.
Because you’re telling it, it’s really blue, but it’s not – it’s really blue, but it’s not red.
And is it good or bad to tell the truth?
Bad.
Bad?
(Indicating)

Perhaps the biggest challenge in prosecuting a claim for day care negligence is that even if the
injured child can establish a case of negligence against the day care center, it cannot overcome
N.J.S.A. 2A:53A-7 (1959), New Jersey’s Charitable Immunity Act. Generally, the act will provide
immunity to a day care facility and its employees if: 1) the day care facility is a nonprofit that is
organized exclusively for educational purposes, and 2) the child is a beneficiary of that education.
The courts have been very charitable to nonprofits. In Bloom v. Seton Hall University,2 a
student slipped and fell in a pub operated on the Seton Hall campus. The Appellate Division
concluded that operating a pub was consistent with the education purpose of Seton Hall because
“a campus experience ought to include opportunities to mature in an environment enriched...
by diverse forms of social interchange.”3 Interestingly, by the time the case reached the Appellate
Division, Seton Hall University replaced the pub with a coffeehouse.
In the end, the decision of whether or not to file a lawsuit for a child injured by the negligence
of a day care center will often turn on whether or not the facility is a for-profit or nonprofit institution. If the defendant day care center can establish its nonprofit status and the injured child is a
student, it will be challenging for the lawsuit to succeed. Nevertheless, be sure to refer the matter
to a personal injury attorney with experience in the handling cases against day cares centers.
Domhnall Ó’Catháin, Esq. is an associate with Lesnevich & Marzano-Lesnevich, LLC where he practices
personal injury law. His wife is a full-time attorney. Their children attend a nonprofit day care facility.

Endnotes
1. N.J.A.C. 10:122.
2. Bloom v. Seton Hall University, 307 N.J. Super. 487, 704 A.2d 1334 (App. Div.1998).
3. Id. at 492.

New Jersey State Bar Association Dictum

16

Go to

Index

Executive Committee 2013-2014
CHAIR
Jeffrey Neu
732-978-4053
jeff.neu@kuzasneu.com
CHAIR-ELECT
Shanna McCann
856-769-9001
shannamccann@chancemccan.com
TREASURER
JJ Uliano
732-229-3200
jjuliano@chamlin-rosen.com
SECRETARY
Marisa Trofimov
908-782-2900
Mtrofimov@denilaw.com
TRUSTEE (2-YEAR TERM)
Jonathan Lomurro
732-462-7170
jlomurro@lomurrolaw.com
TRUSTEE (2-YEAR TERM)
Brandon Minde
609-292-6830
brandon.minde@dca.state.nj.us
ABA REPRESENTATIVE
(2-YEAR TERM)
Jessica Goldberg
917-747-2414
jgoldberg@pfwj.org
PARLIAMENTARIAN
Jonas Siegel
201-444-4000
jseigel@seigelcappozzi.com
DISTRICT I
—ESSEX COUNTY
Amber Loughran
973-621-4576; 908-230-0377
amber.jernigan@gmail.com;
Amber.Jernigan@njecpo.org
DISTRICT I
—ESSEX COUNTY
Michael Schewe
862-772-2800
MSchewe@podvey.com
DISTRICT II
—MORRIS COUNTY
Dana Van Leuven
973-998-7999
dvl@osullivan-law.com

DISTRICT III
—PASSAIC COUNTY
VACANT
DISTRICT IV
—MONMOUTH COUNTY
Joshua Cheslow
732-972-1600
jfcheslow@drescher-cheslow.com

DISTRICT XIV
—ATLANTIC AND CAPE MAY
Marc Samuelson
609-641-2900
marcsamuelson@richardpresslaw.com
DISTRICT XIV
—ATLANTIC AND CAPE MAY
VACANT

DISTRICT V
—OCEAN COUNTY
Christopher Campbell
732-462-8700
ctc@ctc-lawfirm.com

DISTRICT XV
—MIDDLESEX COUNTY
Lawrence Bullard
732-881-3473
lawrencebullard@gmail.com

DISTRICT VI
—BERGEN COUNTY
Bonnie Park
973-508-9939
bcpark@gmail.com

DISTRICT XVI
—GLOUCESTER, SALEM &
CUMBERLAND
Justin White
856-691-2300
jwhite@testalawyers.com

DISTRICT VII
—UNION COUNTY
Veronica Norgaard
veronica@wlg.com
DISTRICT VIII
—HUDSON COUNTY
Meredith Friedman
973-602-3427
mfriedman@meyner.com
DISTRICT IX
—MERCER COUNTY
Louis Greenfield
732-855-6012
lougreen2099@gmail.com
DISTRICT X
—HUNTERDON COUNTY
Hyun Lee
908-534-7900
hlee@rotololawfirm.com
DISTRICT XI
—SUSSEX AND
WARREN COUNTIES
John Graves
973-512-4819
jgraves@spartafamilylaw.com
DISTRICT XII
—BURLINGTON COUNTY
Victoria Schall
856-596-4100
vschall@nj-nursinghomeneglect.com
DISTRICT XIII
—CAMDEN COUNTY
Arupa Barua
248-635-2432
baruo85@gmail.com

New Jersey State Bar Association Dictum

DISTRICT XVI
—GLOUCESTER, SALEM &
CUMBERLAND
Meryl Pedersen
856-451-9100
mpedersen@vitalelawoffice.com

DICTUM EDITOR-IN-CHIEF
Amy L. Miller
973-966-6311
amy@haberandsilver.com
DICTUM ASSOCIATE EDITOR
(NON-VOTING)
Jennifer M. Russoniello
973-966-6311
Jen@haberandsilver.com
AT-LARGE VOTING MEMBER
Michael Austin
201-802-9202
maustin@rmfmclaw.com;
mikeaaustin@gmail.com
AT-LARGE VOTING MEMBER
Blake Laurence
732-410-2384
blaurence@lomurrolaw.com
AT-LARGE VOTING MEMBER
Kate Carballo
516-946-8774
Kate.carballo@gmail.com
AT-LARGE VOTING MEMBER
Nicole O’Hara
nicole.ohara@gmail.com

DISTRICT XVII
—SOMERSET COUNTY
Rajeh Saadeh
908-864-7884
rsaadeh@rajehsaadeh.com

AT-LARGE VOTING MEMBER
Joseph Bahgat
732-733-2385
joe@blawllc.com

DISTRICT XVIII
—GOVERNMENT ATTORNEYS
Christine Kim
609-633-7786
Christine.Kim@dol.lps.state.nj.us

LAW SCHOOL REPRESENTATIVE
(NON-VOTING)
Mary Kate Zago
908-337-8532
marykatezago@gmail.com

DISTRICT XIX
—CORPORATE ATTORNEYS
Jason Altschul
jason.m.altschul@gmail.com

AT-LARGE NON-VOTING MEMBER
Jesse Rodgers
973-822-1110
jrodgers@mklaw.us.com

DISTRICT XX
—MINORITY ASSOCIATIONS
Victoria Mercer
victoria.mercer.81@gmail.com

AT-LARGE NON-VOTING MEMBER
VACANT

DISTRICT XX
—MINORITY ASSOCIATIONS
VACANT
LEGISTLATIVE COORDINATOR
(NON-VOTING)
Josiah Contarino
8620219-0282
josiahcontarino@gmail.com

AT-LARGE NON-VOTING MEMBER
Andrew Smith
917-952-4226
asmith2@law.pace.edu
At-Large Non-Voting Member
Rachel Packer
rpacker@BlankRome.com

17

Go to

Index

